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STATEMENT OF JURISDICTION
Appellate jurisdiction over this case is rested in the Utah
Court of Appeals pursuant

to Section

78-2a-3(2)(f), Utah Code

Annotated.
STATEMENT OF THE ISSUES
1.

Should the verdict of the trial court be
affirmed because Stokes failed to provide a
certified trial transcript and failed to refer
to any portion of the Record that factually
supports his contentions on appeal?

In the absence of a transcript and Stokes's failure to support
his arguments with references to the Record below, the Court must
assume the regularity of the proceedings below and the harmlessness
of any error.
Salt

State

v.

Tucker,

657 P. 2d 755 (Utah 1982); Kelson

Lake

County,

2.

Did the trial court err in denying Stokes' s
Request for Bill of Particulars?

v.

784 P.2d 1152 (Utah 1989).

The granting or denial of a motion for a bill of particulars
is within the discretion of the trial court and should be reviewed
on an "abuse of discretion" standard.

State

v. Swapp,

808 P. 2d 115

(Utah App. 1991) .
3.

Did the trial court err in denying Stokes' s
Motion for New Trial?

The granting or denial of a motion for a new trial is within
the discretion of the trial court and should be reviewed on an
State

"abuse of discretion" standard.
(Utah 1992) .

1

v.

Thomas,

830 P. 2d 243

4.

Did the trial court err when it allowed the
prosecutor to cross-examine Stokes following
Stokes's direct testimony, despite Stokes's
objections based upon self-incrimination?

The

decision

to

allow

of

and

the

question

law,

"correctness."
(Utah 1990).

City

Stokes

to

be

appropriate

of Monticello

v.

cross-examined

standard

Christensen,

of

is a

review

is

788 P.2d 513

The conduct and extent of cross-examination is within

the discretion of the trial court and should be reviewed on an
State

"abuse of discretion" standard.

v.

Anderson,

495 P.2d 804

(Utah 1972) .
5.

Is the trial court's sentence excessive, and
did the trial court incorrectly add an
administrative surcharge to the fine?

Sentencing is within the sound discretion of the trial court
and

will

not

be

disturbed

on

appeal

unless

it

exceeds

that

prescribed by law or unless the trial court abuses its discretion.
State

v.

Shelby,

728 P.2d

987 (Utah 1986).

The administrative

surcharge issue is a question of statutory interpretation, and the
appropriate standard of review is "correction of error."
James,

819 P.2d 781 (Utah 1991).
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State

v.

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES, AND RULES

STATUTES
Utah Code Annotated, Section 41-la-201:
41-la-201.
Function of registration—Registration required.
Unless exempted, a person may not operate and an owner may not
give another person permission to operate a motor vehicle,
combination of vehicles, trailer, semitrailer, vintage vehicle,
off-highway vehicle, or vessel in this state unless it has been
registered in accordance with this chapter, Title 41, Chapter 22,
Off-Highway Vehicles, or Title 73, Chapter 18, State Boating Act,
Utah Code Annotated, Section 77-7-21:
77-7-21.

Proceeding on citation—Voluntary forfeiture of b a i l —
Information, when required.
(1) Whenever a citation is issued pursuant to the provisions
of Section 77-7-18, the copy of the citation filed with the
magistrate may be used in lieu of an information to which the
person cited may plead guilty or no contest and be sentenced or on
which bail may be forfeited.
With the magistrate's approval a
person may voluntarily forfeit bail without appearance being
required in any case of a class B misdemeanor or less.
Such
voluntary forfeiture of bail shall be entered as a conviction and
treated the same as if the accused pleaded guilty.
(2) If the person cited willfully fails to appear before a
magistrate pursuant to a citation issued under Section 77-7-18, or
pleads not guilty to the offense charged, or does not deposit bail
on or before the date set for his appearance, an information shall
be filed and proceedings held in accordance with the Rules of
Criminal Procedure and all other applicable provisions of this
code, which information shall be deemed an original pleading;
provided, however, that the person cited may by written agreement
waive the filing of the information and thereafter the prosecution
may proceed on the citation notwithstanding any provisions to the
contrary.
West Valley City Code, Section 22-3-111:
22-3-111. DRIVING WITHOUT INSURANCE.
(1) Any owner of a motor vehicle with respect to which a
security is required under the "Utah Automobile No-Fault Act" found
at Utah Code Annotated, Section 41-31-1, et. seq., 1987, who
operates a motor vehicle or permits it to be operated upon a public
highway within the City limits of West Valley City without the
requisite security being in effect is guilty of a class "B"
misdemeanor. Any other person who operates such motor vehicle upon
3

a public highway within the City limits of West Valley City with
the knowledge that the owner does not have such security in effect
is also guilty of a class "B" misdemeanor.
(2) When a peace officer investigating an accident involving
a motor vehicle cites the operator of a motor vehicle involved for
the alleged violation of any provision of this Title, the cited
operator shall, at the officer's request, provide evidence of the
owner's or operator's security required by Section 41-12a-301, Utah
Code Annotated, 1987.
(3) As used in this section, "evidence of owner's or
operator's security" means:
(a) The name of the insurance company which issued the
insurance policy under subsection 41-12a-103(9)(a),
Utah Code Annotated, Section 41-12a-103(9)(a),
1987, and the number of the insurance policy;
(b) The name of the surety which issued the surety bond
under
subsection
41-12a-103(9)(a), Utah
Code
Annotated, Section 41-12a-103(9)(a), 1987, and the
number of the insurance policy;
(c) The number of the certificate of deposit issued by
the state treasurer under Section 41-12a-406, Utah
Code Annotated, Section 41-12a-103(9)(a), 1987; or
(d) The number of the certificate of self-funded
coverage issued by the department under Section
41-12a-407,
Utah
Code
Annotated,
Section
41-12a-103(9)(a), 1987.
(4) A person is guilty of a class "B" misdemeanor, and shall
be fined not less than $100, who:
(a) When requested to provide security information
under subsection (1), provides false information;
or
(b) Falsely represents to the department that security
required under this Chapter is in effect.
RULES
Utah Rules of Appellate Procedure, Rule 11:
See Exhibit A.
Utah Rules of Appellate Procedure, Rule 24(e):
Rule 24. Briefs.
(e) References in briefs to the record. References shall be
made to the pages of the original record as paginated pursuant to
Rule 11(b), to pages of the reporter's transcript, or to pages of
any statement of the evidence or proceedings or agreed statement
prepared pursuant to Rule 11(f) or 11(g). References to exhibits
shall include exhibit numbers. If reference is made to evidence
the admissibility of which is in controversy, reference shall be
4

made to the pages of the transcript at which the evidence was
identified, offered, and received or rejected.
Utah Rules of Criminal Procedure, Rule 4;
See

Exhibit B.

Utah Rules of Criminal Procedure, Rule 30;
Rule 30. Errors and defects.
(a) Any error, defect, irregularity or variance which does not
affect the substantial rights of a party shall be disregarded.
(b) Clerical mistakes in judgments, orders or other parts of
the record and errors in the record arising from oversight or
omission may be corrected by the court at any time and after such
notice, if any, as the court may order.

5

STATEMENT OF THE CASE
Nature of the Case
This case is an appeal from a bench trial held in the Third
Circuit Court, West Valley Department, before the Honorable Edward
A. Watson,
charges:

David W. Stokes, the Appellant, was convicted of two

(1) operating a vehicle without proper insurance, and (2)

operating a vehicle without registration.

Stokes filed numerous

pre-trial and post-trial pleadings and motions, including a Request
for Bill of Particulars and several motions to dismiss or motions
for new trial.

The Court denied the various motions.

The denial

of Stokes's motions and the alleged misconduct of the prosecutor
and the trial court judge form the basis for Stokes's appeal.
Course of Proceedings
1.

On February 2, 1993, West Valley City Police Officer Mark

Lorenz issued a misdemeanor traffic citation to Defendant David W.
Stokes. Officer Lorenz charged Stokes with driving an unregistered
vehicle and with failing to maintain proper insurance.

Record at

1; Exhibit C.
2.

On February 22, 1993, Stokes appeared at arraignment in

Third Circuit Court before the Honorable Edward A. Watson.

Stokes

requested that West Valley City file a formal Information prior to
his entering a plea.
March 4, 1993.
3.

Judge Watson continued the arraignment to

Record at 71.

On February 25, 1993, West Valley City filed a formal

Information, charging Stokes with violations of Section 22-3-111,
West Valley City Code, "Driving Without Insurance" (no insurance),
6

a class B misdemeanor; and Section 41-la-201, Utah Code Annotated,
"Function

of

registration

—

Registration

registration), a class C misdemeanor.

required"

The

formal

(no

Utah

Information

included the name of the person who witnessed the violations, as
well as a probable cause statement that recited the facts.

Record

at 5, 6.
4.

On March 4, 1993, Stokes appeared at arraignment before

Judge Watson and entered a plea of not guilty.
5.

On March 9, 1993, Stokes appeared before Judge Watson and

filed a Request for Bill of Particulars.
6.

Record at 71.

Record at 9-12, 71.

On March 12, 1993, West Valley City filed a Memorandum in

Opposition to Request for Bill of Particulars.
7.

On

March

30,

1993,

Stokes

and

a

Record at 13, 14.
West

Valley

City

prosecutor appeared before Judge Watson at pretrial conference, but
were unable to reach a resolution of the matter.

Record at 72.

8.

On April 14, 1993, a bench trial was held before Judge

Watson.

Following the bench trial, Judge Watson found Stokes

guilty of both counts.
9.

Record at 72.

On May 3, 1993, Stokes filed an Affidavit in Support of

Motion for Reversal of Verdict, Etc. of David Stokes; Objections to
Judicial Misconduct; and a Motion for Reversal of Guilty Verdict
and/or Dismissal and/or Acquittal and/or New Trial.

Record at 19-

23, 39-42.
10.

On May 6, 1993, Judge Watson sentenced Stokes to pay a

fine of $200 and serve eight days in jail for the "no insurance"
violation, and to pay a fine of $40 and serve two days in jail for
7

the "no registration" violation.

Judge Watson suspended the ten

days in jail upon payment of the fine.
11.

Record at 28-30.

On May 10, 1993, Stokes filed a Motion for Reversal of

Guilty Verdict and/or Dismissal and/or Acquittal and/or New Trial.
Record at 24-27.
12.

On May

17, 1993, Stokes

"Objections to Findings —

a document

entitled,

Motion to Amend Findings —

Motion to

Direct Entry of New Verdict."
13.

filed

Record at 33-35.

On June 1, 1993, Stokes a filed a Renewed Motion to

Reverse Verdict or Amend Findings, and a Memorandum in Support of
Motion Filed by David W. Stokes.
14.

Record at 43-47.

On June 2, 1993, with Stokes present in Court, Judge

Watson denied all post-trial motions and ordered Stokes to perform
77 hours of community service in lieu of payment of the fine.
Record at 38, 48, 49.
15.
matter.

On June 7, 1993, Stokes filed a Notice of Appeal in this
Record at 50.
Disposition in the Court Below

Following a bench trial, Judge Watson found Stokes guilty of
both counts set forth in the Information.

Record at 72.

Stokes

was sentenced to pay a fine of $200 and serve eight days in jail
for the "no insurance" violation, and to pay a fine of $40 and
serve two days in jail for the "no registration" violation.

Judge

Watson suspended the ten days in jail upon payment of the fine.
Record at 28-30.

At a later hearing, Judge Watson denied all post-

8

trial motions and ordered Stokes to perform 7 7 hours of community
service in lieu of payment of the fine.

Record at 38, 48, 49.

RELEVANT FACTS
Stokes has not supplied the Court or West Valley City with a
transcript prepared by a certified court reporter as set forth in
Rule 11, Utah Rules of Appellate Procedure, so the reference to
facts regarding the offenses and the conduct of the trial are very
limited.1

The following facts are referenced to documents in the

official Record.
1.

On February 2, 1993, at approximately 8 a.m., West Valley

City Police Officer Mark Lorenz observed Stokes driving northbound
on 5600 West.

Officer Lorenz stopped Stokes's vehicle and issued

a citation for operating a vehicle without registration and without
insurance.
2.

Record at 1.

A trial on this matter was held on April 14, 1993, at

which two witnesses gave testimony.

Officer Lorenz testified on

behalf of the prosecution; Stokes testified in his own defense.
Record at 72.
3.
was

Following Stokes's direct testimony in his defense, he

subjected

prosecutor.

to

cross-examination

by

a

West

Valley

City

Record at 72.

L

During the course of preparing this Brief, West Valley City
discovered a purported "transcript" in the court file. The City
received no notice of the filing of this document, which is
unsigned, uncertified, and has not been paginated as part of the
official Record.
This "transcript," which appears to have been
prepared by someone other than a certified court reporter, was not
relied upon by the City in the preparation of this Brief.

9

4.

At the conclusion of the presentation of evidence and

arguments, the Court found Stokes guilty of operating a vehicle
without registration and without insurance.
5.

Record at 72.

Judge Watson sentenced Stokes to pay a fine of $200 and

serve eight days in jail for the "no insurance" violation, and to
pay

a

fine

of

$40

and

registration" violation.

serve

days

in

jail

for

the

"no

Judge Watson suspended the ten days in

jail upon payment of the fine.
6.

two

Record at 28-30.

Judge Watson amended Stokes's sentence by replacing the

fine with 7 7 hours of community service.

Record at 48, 49.

SUMMARY OF THE ARGUMENTS
POINT I
STOKES HAS FAILED TO PROVIDE THIS COURT WITH A
CERTIFIED TRANSCRIPT OF THE PROCEEDINGS BELOW,
AND HIS BRIEF CONTAINS NO FACTUAL CITATIONS TO
THE RECORD TO SUPPORT HIS ARGUMENT.
Stokes has failed to provide this Court with a transcript of
the trial or various hearings held in the Third Circuit Court
prepared by a certified court reporter.

Also, Stokes fails to

provide any factual support, by citations to the Record, for the
arguments he makes on appeal. Because of the inadequate Record, it
is appropriate for this Court to presume that the trial court acted
correctly and to affirm its verdict.

10

POINT II
THE INFORMATION FILED IN THIS CASE PROVIDED
STOKES WITH SUFFICIENT INFORMATION TO PREPARE
A DEFENSE, AND THE TRIAL COURT DID NOT ABUSE
ITS DISCRETION IN DENYING STOKES'S REQUEST FOR
BILL OF PARTICULARS.
The

Information

filed

constitutionally deficient.

by

West

Valley

City

was

not

It provided Stokes with all of the

factual information available to the prosecutor and with a clear
citation to the offenses being charged.

Stokes was not entitled to

a bill of particulars, and the trial court did not abuse its
discretion in denying his request.

Furthermore, Stokes does not

demonstrate how the denial of his request for a bill of particulars
impaired his ability to defend himself or substantially violated
his rights, or how the outcome of the trial would

have been

different had his request been granted.
POINT III
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
IN DENYING STOKES'S MOTION FOR NEW TRIAL.
The trial

court did

not abuse its discretion

in denying

Stokes's numerous post-trial motions. Stokes has completely failed
to provide any evidence that would indicate that the trial judge's
decision to deny the motions was an abuse of discretion.

The bases

for the various motions are the same arguments that Stokes presents
in his appeal.

11

POINT IV
THE CROSS-EXAMINATION OF STOKES BY THE WEST
VALLEY CITY PROSECUTOR FOLLOWING STOKES'S
DIRECT TESTIMONY WAS PERMISSIBLE AND DID NOT
VIOLATE STOKES'S RIGHT TO NOT INCRIMINATE
HIMSELF.
At trial, Stokes chose to testify in his own behalf and now
complains that the prosecutor was allowed to cross-examine him.
The law is clear that once Stokes took the stand, he waived his
privilege of self-incrimination and was subject to being crossexamined by the prosecution.

His claims of prosecutorial

and

judicial misconduct are based on his mistaken notion that he could
testify and then protect himself from cross-examination through use
of the Fifth Amendment of the United States Constitution.
POINT V
THE SENTENCE IMPOSED BY THE TRIAL COURT WAS
WITHIN ITS DISCRETION AND WAS NOT IN ERROR.
The trial court sentenced Stokes to ten days in jail and
imposed a fine of $240.
jail

upon

payment

administrative

The trial court suspended the ten days in

of

the

surcharge

was

fine.

Stokes

improperly

argues

added

to

that
his

an

fine.

However, it appears from the Record that the original $240 fine was
correct,

but

that

the

fine

proceeds

may

have

been

incorrectly to include an administrative surcharge.
now moot,

since

Stokes was

later

resentenced

community service in lieu of payment of the fine.

12

to

allocated

This issue is
77 hours

of

ARGUMENTS
POINT I
STOKES HAS FAILED TO PROVIDE THIS COURT WITH A
CERTIFIED TRANSCRIPT OF THE PROCEEDINGS BELOW,
AND HIS BRIEF CONTAINS NO FACTUAL CITATIONS TO
THE RECORD TO SUPPORT HIS ARGUMENT.
Stokes has not provided this Court with an adequate record of
the

proceedings

below.

His

failure

to

provide

a

certified

transcript as set forth in Rule 11(e), Utah Rules of Appellate
Procedure,

combined

with

his

failure

to

provide

supporting

references in his Brief as set forth in Rule 24(e), Utah Rules of
Appellate Procedure, preclude this Court from finding error in the
proceeding below.

Stokes's arguments are made without evidentiary

foundation or citations.
The Utah Supreme Court has made it clear that if an appellant
fails to support his arguments with citations to the record, the
Court will assume the correctness of the judgment below.
Tucker,

657 P.2d 755 (Utah 1982).

is also a fatal flaw.

State

v.

Failure to provide a transcript

The Court has specifically stated:

In taking his appeal, Kelson failed to
designate the trial transcript as part of the
appellate record.
In the absence of a
transcript, it is impossible for us to
ascertain whether, assuming an error was
committed, a "substantial right" has been
affected. [Citations omitted.] Therefore, we
must assume the regularity of the proceedings
below and the harmlessness of any error.

Kelson

v. Salt

Lake County,

784 P.2d at 1157.

In this case, the Court would have to speculate as to the
existence of facts that do not appear in the Record in order to
find a basis for a reversal of the trial court's decision.
13

That

clearly is not the law in Utah; rather, missing portions of the
record are presumed
State

v.

Theison,

to support the action of the trial court.

708 P.2d 307 (Utah 1985).

When raising

objections

on appeal, it is the

appellant's

burden to see that the record contains the materials necessary to
support his arguments.
App.

1990).

State

v. Chrlstofferson,

793 P. 2d 944 (Utah

Stokes's failure to provide an adeguate record and

brief provide this Court with an independent basis for affirming
the verdict of the trial court.
POINT II
THE INFORMATION FILED IN THIS CASE PROVIDED
STOKES WITH SUFFICIENT INFORMATION TO PREPARE
A DEFENSE, AND THE TRIAL COURT DID NOT ABUSE
ITS DISCRETION IN DENYING STOKES'S REQUEST FOR
BILL OF PARTICULARS.
The Information filed by West Valley City in this case is not
constitutionally deficient, and Stokes was not entitled to a bill
of particulars as a matter of right.
its probable

cause

The Information, including

statement, provided

essentially

information that was available to the prosecutor.

all of the

The Information

states the date and location of the offense, indicates the charges
by title and citation number, indicates West Valley City's witness,
and includes a probable cause facts statement.

The probable cause

statement states, "Officer stated that defendant operated a motor
vehicle without having valid proof of automobile insurance and said
vehicle registration had expired in the State of California in
February of 199 2."

Record at 5, 6; Exhibit D.

14

A bill of particulars, as set forth in Rule 4, Utah Rules of
Criminal Procedure (Exhibit B ) , is a mechanism whereby a defendant
may acquire the basic facts supporting the charges being made.
facts are normally
issued,

and,

contained

unless

constitutionally

the

in the information

information

or

or

indictment

indictment

insufficient, it is within

the

The

itself

trial

is

court's

discretion to grant or deny a bill of particulars for additional
information.

State

v. Fulton,

742 P. 2d 1208 (Utah 1987).

The Utah

Supreme Court has stated that:
We note that a bill of particulars is not a
device to enable the defendant to obtain a
preview
of
the
prosecution's
evidence
[citations omitted]. The accused is, however,
entitled
to
whatever
information
the
prosecutor has that may be useful in helping
to fix the date, time and place of the
offense. [Citation omitted.]
Swapp,

808 P.2d at 118.
The Information filed by West Valley City in this case is not

constitutionally deficient.
Police

Officer,

Officer

It indicates that a West Valley City

Mark

Lorenz,

stated

that

Stokes

was

operating a motor vehicle without having valid proof of automobile
insurance, and that the vehicle registration had expired in the
State of California.

The Information also clearly fixes the date

and location of the offense, and indicates that Count 1 of the
charges is "driving without insurance" and Count 2 is "no Utah
registration."

Count 1 of the Information sets forth the entire

text of the section of the West Valley City Code that Stokes is
alleged to have violated.

Count 2 of the Information cites the
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relevant section of the Utah Code that Stokes is alleged to have
violated.

Seo Exhibit D.

There was no other factual information about the crimes known
to the prosecutor other than that contained in the Information
itself.

The trial court

judge was clearly correct in denying

Stokes's Request for Bill of Particulars, in that there was no
additional information for Stokes to obtain.
Stokes also complains that the "no insurance" violation is
cited differently in the Information than in the citation, and that
his ability to prepare his defense was thereby impaired.
argument is without merit.

That

Section 7 7-7-21, Utah Code Annotated,

provides that once an Information is filed, it is deemed to be the
original pleading.

When Stokes demanded that West Valley City file

an information, and when West Valley City filed its Information,
the Information became the controlling pleading, and the references
on the citation or docket sheet are irrelevant.
Stokes has not indicated how the trial court's denial of his
Request for Bill of Particulars has prejudiced his defense in any
way.

He makes no claim that facts brought forth at trial were not

included in the Information, nor does he claim or indicate to the
Court what arguments or defenses would have been available to him
had he received additional facts.
This Court has set a very clear standard of review.

In

Swapp,

the court stated, "We will not reverse the trial court's decision
to deny a bill of particulars unless the trial court has abused its
discretion."

Swapp,

808 P.2d at 117.
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Stokes has presented no

evidence upon which this Court could determine that the trial court
judge abused his discretion in denying Stokes's Request for Bill of
Particulars, and, therefore, this Court should affirm the decision
of the trial court.
POINT III
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
IN DENYING STOKES'S MOTION FOR NEW TRIAL.
Stokes filed numerous post-trial motions, including Objections
to Judicial Misconduct, filed on May 3, 1993; Motion for Reversal
of Guilty Verdict and/or Dismissal and/or Acquittal and/or New
Trial, filed on May 10, 1993; Objections to Findings —
Amend Findings —
May

Motion to

Motion to Direct Entry of New Verdict, filed on

17, 1993, and Renewed Motion to Reverse Verdict or Amend

Findings, filed on June 1, 1993.

The bases for all of these

pleadings are similar to the issues being raised by Stokes in his
appeal and center on the denial of the bill of particulars, the
conduct of the prosecutor and the trial court

judge, and the

imposition of sentence.
Since Stokes has provided

no

certified

transcript of the

proceedings below, the only record in this case consists of the
trial court file.

As demonstrated by the multitude of Stokes's

pleadings and arguments, the trial court file indicates that the
trial court judge had ample notice and time to consider Stokes's
Motion for New Trial.
On appeal, the review of a trial judge's decision to deny a
motion for new trial focuses on whether the denial constitutes an
abuse of discretion.

State

v.

Thomas,
17

830 P.2d 243 (Utah 1992).

Trial court judges are in the best position to observe and evaluate
any errors that may occur during the trial process.
trial

Therefore,

judges are given a wide range of discretion in deciding

whether or not to grant a new trial, and appellate courts assume
that the trial court exercised proper discretion, unless the record
clearly shows the contrary.

State

1991); Logan

799 P.2d 224 (Utah App. 1990).

City

v.

Carlsen,

v.

James,

819 P. 2d 781 (Utah

In this case, Stokes has utterly failed to provide this Court
with any citations to the Record indicating that the trial court
abused its discretion in denying Stokes's numerous motions for new
trial.

Furthermore,

prosecutorial

misconduct

error, even if true.
his

defense

violated,

was

and

Stokes's
and

judicial

allegations

misconduct

are

of

harmless

Stokes fails to demonstrate to the Court how

impaired,

how

unsupported

the

how

outcome

his
of

rights
the

were

trial

different had the alleged errors not occurred.

substantially

would

have

been

Also, there are no

citations to the Record indicating that Stokes preserved

these

issues for appeal at the time of trial.
Stokes has completely failed to provide this Court with any
evidence supporting his argument that the trial court judge abused
his discretion in denying Stokes's various motions for new trial.
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POINT IV
THE CROSS-EXAMINATION OF STOKES BY THE WEST
VALLEY CITY PROSECUTOR FOLLOWING STOKES'S
DIRECT TESTIMONY WAS PERMISSIBLE AND DID NOT
VIOLATE STOKES'S RIGHT TO NOT INCRIMINATE
HIMSELF.
The law is well settled that when a defendant chooses to
testify

on

his

incrimination
prosecution-

and

is

McGautha

711, 731 (1971).
Anderson,

own behalf, he waives
subject
v.

to

California,

being

his privilege
cross-examined

of

self-

by

the

402 U.S. 183, 215; 28 L. Ed.

As the Utah Supreme Court stated in State

v.

495 P.2d 804 (Utah 1972):
When the defendant took the witness chair in
his own behalf, he waived his privilege not to
testify on all material matters. He cannot
testify to a selected matter in his own favor
and not be subjected to the same sort of
cross-examination as any other witness. The
extent of cross-examination is a matter which
lies within the sound discretion of the trial
judge.

Anderson,

495 P.2d at 806.

In State

v.

Younglove,

409 P. 2d 125 (Utah 1965), the defendant

also chose to take the stand.

On review, the Utah Supreme Court

stated:
Under such circumstances we think that by
voluntarily presenting such evidence, he has
consented to answer questions on crossexamination to test the truthfulness of his
assertions, and cannot preserve his favorable
position by the simple device of taking the
Fifth —
and so we hold.
Otherwise, an
accused could tell the most saintly of tall
tales and render himself immune from crossexamination.
Younglove,

409 P.2d at 127.
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In

this

case,

there

is

no

certified

transcript

of

the

proceedings below in which to determine the exact nature of the
cross-examination.

However, Stokes admits in his Brief that "at

trial, the Appellant found it necessary to take the stand in his
own defense,"

Appellant's Brief, p. 8.

Once Stokes took the

voluntary step of testifying in his own behalf, he became subject
to cross-examination by the prosecutor.

Stokes waived his Fifth

Amendment guarantee to remain silent when he took the witness
stand.
the

State

v.

Velarde,

cross-examination

675 P.2d 1194 (Utah 1984).
itself

is

a

matter
State

discretion of the trial court judge.
804 (Utah 1972).

The extent of

falling

within

v. Anderson,

the

495 P.2d

Absent a clear Record indicating abuse of this

discretion by the trial court judge, the rulings of the trial judge
should stand.
Stokes is mistaken in his belief that he could testify in his
own

behalf

prosecutor.

and

then

be

immune

from

Furthermore, he has

cross-examination

failed

to cite any

by

the

specific

instances of abuse by the prosecutor or the trial court judge. His
claims

of prosecutorial

misconduct

and

judicial misconduct

in

connection with his cross-examination are simply based upon the
incorrect notion that he was immune from questioning.

Stokes's

argument is wholly without merit, and the rulings of the trial
court should stand.
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POINT V
THE SENTENCE IMPOSED BY THE TRIAL COURT WAS
WITHIN ITS DISCRETION AND WAS NOT IN ERROR.
Stokes appeared before Judge Watson for sentencing on May 5,
1993.
fine

At that hearing, Judge Watson imposed sentence of a $200
and

eight

days

in

jail

for operating

a vehicle

without

insurance, and a sentence of a $40 fine and two days in jail for
driving without proper registration.

Judge Watson then suspended

the time in jail upon payment of the fine.

Record at 28-30.

The

sentence imposed by the trial court is well within the statutory
maximum

sentence

for

class

B and

class

C misdemeanors.

See

Sections 76-3-204 and 76-3-301, Utah Code Annotated.
Stokes's
section

of

argument

the

centers

Commitment

on

the

document.

"Fees
Record

and Assessments"
at

29.

In the

Commitment, the $240 total fine is broken down into a fine of
$188.15 and a surcharge of

$51.85.

Stokes is correct in his

assertion that Section 63-63a-l, Utah Code Annotated, bars the
imposition of surcharges in nonmoving traffic violations.
In this case, it appears clear that it was Judge Watson's
intent

to

fine

Stokes

a

total

amount

of

$240.

surcharge is an amount that is added to the base fine.

Normally, a
There is no

indication in the Record that it was the trial court's intent to
impose a $188.15 fine. Rather, it appears that a clerical error is
the most likely explanation for the appearance of the surcharge on
the Commitment.

Although the Record is not clear, it is certainly

possible, if not probable, that the clerk allocated the original
$240 fine to a fine and a surcharge.
21

If that is the case, the $240

fine is correct, but the way in which the $240 was allocated is
incorrect.
If the error in fine allocation is simply a clerical error, it
is subject to correction at any time pursuant to Rule 30, Utah
Rules of Criminal Procedure,
moot.

However, in this case the issue is

Stokes was effectively resentenced on June 2, 1993, and was

ordered to perform 7 7 hours of community service in lieu of paying
the fine.
danger

of

Since Stokes will pay no fine, there is no longer a
incorrectly

allocating

the

fine

money

to

an

administrative surcharge, and Stokes's argument is without merit.
If this Court finds that the sentencing was defective as a
whole and not a moot issue or a correctable clerical error, the
proper course of action would be for the trial court to resentence
Stokes, not to reverse the verdict or dismiss the charges.
v.

Babbel,

State

813 P.2d 86 (Utah 1991).
CONCLUSION

Stokes has failed to provide this Court with a Record that
supports his arguments on appeal.

There is no evidence that the

trial court abused its discretion in the conduct of the trial and
the course of the proceedings below.
provide

any basis

for determining

Stokes has also failed to

that his ability to defend

himself was impaired, that his rights were violated by the actions
of the prosecutor or the trial court, or that the outcome of the
trial would have been different.
to

perform

community

service

The trial court sentenced Stokes
in
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lieu

of

paying

of

a

fine;

therefore, the alleged improper allocation of the fine proceeds is
a moot issue.
Based upon the foregoing, this Court should deny Stokes's
appeal and affirm the trial court's decision in its entirety.
DATED this 2nd day of February, 1994.

WEST VALLEY CITY

J. \Qichard Catten, Senior Attorney
Attorney for Plaintiff/Appellee
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CERTIFICATE OF SERVICE

I, J. Richard Catten, certify that on the 2nd day of February,
1994, I served upon David W. Stokes two (2) copies of Brief of the
Appellee, by mailing said Briefs to him by first class mail, with
sufficient postage prepaid, to the following address:
David W. Stokes
6864 South Decora Way
West Jordan, Utah 84084

WEST VALLEY CITY

J. Richard Catten, Senior Attorney
Attorney for Plaintiff/Appellee

JRC:KH:STOKES.BRF
020294:F:APP93-7
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ADDENDA

Exhibit A:

Utah Rules of Appellate Procedure, Rule 11

Exhibit B:

Utah Rules of Criminal Procedure, Rule 4

Exhibit C:

Citation

Exhibit D:

Information
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Exhibit A

Rule 11. The record on appeal.
(a) Composition of the record on appeal. The original papers and exhibits filed in the trial court, the transcript of proceedings, if any, the index
prepared by the clerk of the trial court, and where available the docket sheet,
shall constitute the record on appeal in all cases. A copy of the record certified
by the clerk of the trial court to conform to the original may be substituted for
the original as the record on appeal. Only those papers prescribed under
paragraph (d) of this rule shall be transmitted to the appellate court.
(b) Pagination and indexing of record. Immediately upon filing of the
notice of appeal, the clerk of the trial court shall paginate all of the original
papers and any transcript filed in that court in chronological order and shall
prepare a chronological index of those papers. The index shall contain a reference to the date on which the paper was filed in the trial court and the
starting page of the record on which the paper will be found. Clerks of the
trial and appellate courts shall establish rules and procedures for checking
out the record after pagination for use by the parties in preparing briefs for an
appeal or in preparing or briefing a petition for writ of certiorari.
(c) Duty of appellant. After filing the notice of appeal, the appellant, or in
the event that more than one appeal is taken, each appellant, shall comply
with the provisions of paragraphs (d) and (e) of this rule and shall take any
other action necessary to enable the clerk of the trial court to assemble and
transmit the record. A single record shall be transmitted.
(d) Papers on appeal.
(1) Criminal cases. All of the papers in a criminal case shall be included by the clerk of the trial court as part of the record on appeal.
(2) Civil c a s e s . In all civil cases, the papers to be transmitted shall
consist of the following.
(A) Civil cases with short records. In civil cases where all the
papers total fewer than 300 pages, all of the papers will be transmitted to the appellate court upon completion of the filing of briefs. In
such cases, the appellant shall serve upon the clerk of the trial court,
simultaneously with the filing of appellant's reply brief, notice of the
date on which appellant's reply brief was filed. If appellant does not
intend to file a reply brief, appellant shall notify the clerk of the trial
court of that fact within 30 days of the filing of appellee's brief.
(B) All other civil cases. In all other civil cases where the papers
are or exceed 300 pages, all parties shall file with the clerk of the
trial court, within 10 days after briefing is completed, a joint or separate designation of those papers referred to in their respective briefs.
Only those designated papers and the following, to the extent applicable, shall be transmitted to the clerk of the appellate court by the
clerk of the trial court:
(i) the pleadings as defined in Rule 7(a), Utah Rules of Civil
Procedure;
(ii) the pretrial order, if any;
(iii) the final judgment, order, or interlocutory order from
which the appeal is taken;
(iv) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings of fact or conclusions of
law filed or delivered by the trial court;
(vi) the motion, response, and accompanying memoranda upon
which the court rendered judgment, if any;
(vii) jury instructions given, if any;
(viii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal.
(3) A g e n c y c a s e s . Where all papers in the agency record total fewer
than 300 pages, the agency shall transmit all papers to the appellate
court. Where all papers in the agency record total 300 or more pages, the
parties shall, within 10 days after briefing is completed, file with the
agency a joint or separate designation of those papers necessary to the
appeal. The agency shall transmit those designated papers to the appellate court. Instead of filing all papers or designated papers, the agency
may, with the approval of the court, file only the chronological index of
the record or of such parts of the record as the parties may designate. All
parts of the record retained by the agency shall be considered part of the
record on review for all purposes.

(e) The transcript of proceedings; duty of appellant to order; notice
to appellee if partial transcript is ordered.
(1) Request for transcript; time for filing. Within 10 days after filing the notice of appeal, the appellant shall request from the reporter a
transcript of such parts of the proceedings not already on file as the
appellant deems necessary. The request shall be in writing, and, within
the same period, a copy shall be filed with the clerk of the trial court and
the clerk of the appellate court. If no such parts of the proceedings are to
be requested, within the same period the appellant shall file a certificate
to that effect with the clerk of the trial court and a copy with the clerk of
the appellate court. If there was no reporter but the proceedings were
otherwise recorded, the appellant shall request from a court transcriber
certified in accordance with the rules and procedures of the Judicial
Council a transcript of such parts of the proceeding not already on file as
the appellant deems necessary. By stipulation of the parties approved by
the appellate court, a person other than a certified court transcriber may
transcribe a recorded hearing. The clerk of the appellate court shall, upon
request, provide a list of all certified court transcribers. The transcriber is
subject to all of the obligations imposed on reporters by these rules.
(2) Transcript required of all evidence regarding challenged
finding or conclusion. If the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the
appellant shall include in the record a transcript of all evidence relevant
to such finding or conclusion.
(3) Statement of issues; cross-designation by appellee. Unless the
entire transcript is to be included, the appellant shall, within 10 days
after filing the notice of appeal, file a statement of the issues that will be
presented on appeal and shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the appellee deems a transcript of other parts of the proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or certificate and the
statement of the appellant, file and serve on the appellant a designation
of additional parts to be included. Unless within 10 days after service of
such designation the appellant has requested such parts and has so notified the appellee, the appellee may within the following 10 days either
request the parts or move in the trial court for an order requiring the
appellant to do so.
(4) P a y m e n t of reporter. At the time of the request, a party shall
make satisfactory arrangements with the reporter or transcriber for payment of the cost of the transcript.
(f) Agreed statement as the record on appeal. In lieu of the record on
appeal as defined in paragraph (a) of this rule, the parties may prepare and
sign a statement of the case, showing how the issues presented by the appeal
arose and were decided in the trial court and setting forth only so many of the
facts averred and proved or sought to be proved as are essential to a decision
of the issues presented. If the statement conforms to the truth, it, together
with such additions as the trial court may consider necessary fully to present
the issues raised by the appeal, shall be approved by the trial court. The clerk
of the trial court shall transmit the statement to the clerk of the appellate
court within the time prescribed by Rule 12(b)(2). The clerk of the trial court
shall transmit the index of the record to the clerk of the appellate court upon
approval of the statement by the trial court.
(g) Statement of evidence or proceedings when no report was made
or when transcript is unavailable. If no report of the evidence or proceedings at a hearing or trial was made, or if a transcript is unavailable, the
appellant may prepare a statement of the evidence or proceedings from the
best available means, including recollection. The statement shall be served on
the appellee, who may serve objections or propose amendments within 10 days
after service. The statement and any objections or proposed amendments shall
be submitted to the trial court for settlement and approval and, as settled and
approved, shall be included by the clerk of the trial court in the record on
appeal.
(h) Correction or modification of the record. If any difference arises as
to whether the record truly discloses what occurred in the trial court, the
difference shall be submitted to and settled by that court and the record made
to conform to the truth. If anything material to either party is omitted from
the record by error or accident or is misstated, the parties by stipulation, the
trial court, or the appellate court, either before or after the record is transmitted, may direct that the omission or misstatement be corrected and if necessary that a supplemental record be certified and transmitted. The moving
party, or the court if it is acting on its own initiative, shall serve on the parties
a statement of the proposed changes. Within 10 days after service, any party
may serve objections to the proposed changes. All other questions as to the
form and content of the record shall be presented to the appellate court.
(Amended effective October 1, 1992.)

Exhibit B

Rule 4. Prosecution of public offenses.
(a) Unless otherwise provided, all offenses shall be prosecuted by indictment or information sworn to by a person having reason to believe the offense
has been committed.
(b) An indictment or information shall charge the offense for which the
defendant is being prosecuted by using the name given to the offense by
common law or by statute or by stating in concise terms the definition of the
offense sufficient to give the defendant notice of the charge. An information
may contain or be accompanied by a statement of facts sufficient to make out
probable cause to sustain the offense charged where appropriate. Such things
as time, place, means, intent, manner, value and ownership need not be alleged unless necessary to charge the offense. Such things as money, securities,
written instruments, pictures, statutes and judgments may be described by
any name or description by which they are generally known or by which they
may be identified without setting forth a copy. However, details concerning
such things may be obtained through a bill of particulars. Neither presumptions of law nor matters of judicial notice need be stated.
(c) The court may strike any surplus or improper language from an indictment or information.
(d) The court may permit an indictment or information to be amended at
any time before verdict if no additional or different offense is charged and the
substantial rights of the defendant are not prejudiced. After verdict, an indictment or information may be amended so as to state the offense with such
particularity as to bar a subsequent prosecution for the same offense upon the
same set of facts.
(e) When facts not set out in an information or indictment are required to
inform a defendant of the n a t u r e and cause of the offense charged, so as to
enable him to prepare his defense, the defendant may file a written motion for
a bill of particulars. The motion shall be filed a t arraignment or within ten
days thereafter, or at such later time as the court may permit. The court may,
on its own motion, direct the filing of a bill of particulars. A bill of particulars
may be amended or supplemented at any time subject to such conditions as
justice may require. The request for and contents of a bill of particulars shall
be limited to a statement of factual information needed to set forth the essential elements of the particular offense charged.
(f) An indictment or information shall not be held invalid because any
name contained therein may be incorrectly spelled or stated.
(g) It shall not be necessary to negate any exception, excuse or proviso
contained in the statute creating or defining the offense.
(h) Words and phrases used are to be construed according to their usual
meaning unless they are otherwise defined by law or have acquired a legal
meaning.
(i) Use of the disjunctive r a t h e r t h a n the conjunctive shall not invalidate
the indictment or information.
(j) The names of witnesses on whose evidence an indictment or information
was based shall be endorsed thereon before it is filed. Failure to endorse shall
not affect the validity but endorsement shall be ordered by the court on application of the defendant. Upon request the prosecuting attorney shall, except
upon a showing of good cause, furnish the names of other witnesses he proposes to call whose names are not so endorsed.
(k) If the defendant is a corporation, a summons shall issue directing it to
appear before the magistrate. Appearance may be by an officer or counsel."
Proceedings against a corporation shall be the same as against a natural
person.
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Exhibit D

^/

Keith L. Stoney (3868)
City Prosecutor
West Valley City
36 00 Constitution Boulevard
West Valley City, UT 84119
(801) 963-3331
IN THE THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, WEST VALLEY DEPARTMENT
STATE OF UTAH (WVC)
Plaintiff,

I N F O R M A T I O N

v.
Case No- 935001169
STOKESr DAVID WAYNE
6864 S. DECORA WAY
WEST JORDAN, UTAH 84084
5/1/59
Defendant.
The undersigned, KEITH L, STONEY, under oath, states ojainformation and belief that the defend^vfeT—on or about 2 FEBKUARJ>1993, at the vicinity of 4000 SOlffia5600 WEST, West Valley-City,
Utah, did unlawfully commit the crime(s) of:
COUNT 1:

DRIVING WITHOUT INSURANCE, a Class B Misdemeanor, 22-3111, West Valley City Municipal Code, by (1) operating^
motor vehicle upon a public highway within the City
limits of West Valley City without proper insurance being
in effect; or (2) by permitting a motor vehicle to be
operated within the City limits of West Valley City
without the requisite security being in effect; or (3)
after being in an accident fails to provide proof of
insurance to the peace officer; or (4) after being
requested to provide proof of insurance, the defendant
gave false information 025 falsely represented that
insurance was in effect.

COUNT 2:

NO UTAH REGISTRATION, 41-1A-201, CLASS "C"

This information
following witnesses:
OFFICER LORENZ

is based on evidence obtained from the

PROBABLE CAUSE STATEMENT:
Your affiant bases this information on the following:
OFFICER STATED THAT DEFENDANT OPERATED A MOTOR VEHICLE WITHOUT
HAVING VALID PROOF OF AUTOMOBILE INSURANCE AND SAID VEHICLE
REGISTRATION HAD EXPIRED IN THE STATE OF CALIFORNIA IN FEBRUARY OF
1992.
Complainant

CITATION, CJ, STOKES.D
PTC: ,
February 23, 1993
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